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J  U  D  G  M  E  N  T

This  Criminal  Revision  has  been  filed  Under 

Section   397  /  399,  Cr.P.C.  against  the  order  dated 

15-11-2011  passed  by   Sri  D.J.  Hazarika,  learned 

Additional  District  Magistrate,  Sonitpur,  Tezpur,  in 

connection with Misc. Case No. 25 / 145 / 146 / 2011.

2. The case of the revision petitioner is that the 

opposite party instituted a case u/s 145 / 146 (1) Cr.P.C. 

against the present petitioner (second party in the original 

case)  alleging  that  the  opposite  party,  i.e.  the  revision 

petitioner tried to enter in the disputed land illegally and 

construct a boundary wall  and they also threatened the 

present opposite party with dire consequences.

3. Upon receiving the said application the learned 

Additional District Magistrate, Sonitpur, Tezpur called for 

the Police Report and after he had gone through the Police 

Report,  drawn  up  a  proceeding  u/s  145  Cr.P.C.  and 

attached the land u/s 146 (1) of the Cr.P.C. vide Order 

dated  15-11-2011,  and  the  Magistrate  also  passed  an 

prohibitory  order  against  the present  petitioner  entering 

into the disputed land. 

4. Being highly aggrieved and dissatisfied with the 

aforesaid  order dated 15-11-2011 passed by the learned 

Additional  District  Magistrate,  Sonitpur,  Tezpur, the 

present  petitioner  has  preferred  this  criminal  revision 

before this Court mainly on the following grounds :-
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 That the learned Additional District Magistrate, 
Sonitpur, Tezpur failed to apply his mind judiciously while 
passing the impugned order;   

that the impugned order dated 15-11-2011 is 
bad in law and same is liable to be set aside;

that  the impugned  order  of  the  learned 
Additional District Magistrate, erred in law as well as fact, 
hence the same is liable to be set aside;

that  the  learned  Additional  District  Magistrate 
ought  not  to  draw  the  proceeding  against  the  revision 
petitioner as dispute is purely civil in nature and as it is a 
private dispute, so it does not confer public at large;  

that  the  impugned  order  has  caused  gross 
miscarriage of justice to the petitioner  as a result of the 
said illegal order and hence liable to be set aside; 

that  the  learned  Additional  District  Magistrate 
determined the right of the present opposite party which is 
not permissible under law;

that  the  impugned  order  dated  15-11-2011 
suffers from serious irregularities and hence liable to be 
set aside; 

that in accordance with the Jamabandi copy of 
Periodic Patta No. 212 and 349 of village Moilaali there is 
no land in the name of the present opposite party.

Under the above facts and circumstances, the 

Revision  Petitioner  has  prayed  for  setting  aside  the 

impugned order dated 15-11-2011.
        

5. I  have  heard  the  argument  advanced  by  the 

learned counsel Sri S. Kakati, appearing for the revision 
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petitioner  and Smt.  A.  Devi,  appearing  for  the opposite 

party. I have perused the lower Court records and also all 

other materials.

6. Along with oral arguments, the learned counsel 

for the petitioner in support of the case has cited  1986 

(2) GLR 167, 1986 (2) GLR 177, 2002 (2) GLR 159 

and 2008 (2) GLR 281. I have gone through the same. 

The said citations relate to the powers, scope and ambit of 

the Magistrate to draw up proceeding u/s 145 Cr.P.C. and 

that before drawing up such a proceeding, the Magistrate 

has to be cautious, careful and slow. The Hon’ble Gauhati 

High Court in the above citations have explained that any 

dispute relating to private matters, provisions of Section 

145 and 146 Cr.P.C. is not applicable. The Hon’ble Gauhati 

High Court has also held that proceeding u/s 146 Cr.P.C. 

cannot be drawn up unless the magistrate is satisfied that 

the private dispute may disturb the peace or tranquility of 

that area. The Hon’ble High Court has also held that u/s 

145 Cr.P.C. Magistrate as to come to a finding that there is 

disturbance of public tranquility and also under Sub-Clause 

(5) of Section 145 Cr.P.C., there is liberty to the parties of 

the  proceeding  to  show  that  no  such  disputes  exist  or 

existed, which provides even for the requirement that the 

parties are required to give evidence. 

7. In our instant case, on going through the lower 

Court records,  I  find that the Magistrate has come to a 

conclusion  that  there  is  serious  breach  of  peace  and 

tranquility  between  the  parties  regarding  possession  of 

disputed land as per police report. In the petition filed u/s 

145 / 146 Cr.P.C.,  the O.P.-Petitioner has stated in the 

petition that they are residing peacefully in their purchased 

land and the Second party-Petitioner had on 17-10-2011 
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and 18-10-2011 trespassed into their land and was trying 

to take possession. At that time, there was altercation and 

hence possibility of breach of peace. In the police report, it 

is seen that on inspection of the disputed land and after 

taking evidence,  it  was  found that  both  the parties  are 

neighbours and there is dispute regarding the land and so, 

the Police Officer had stated that there may be a breach of 

peace. The documents submitted before the learned Trial 

Court also show that there is a civil dispute regarding the 

disputed land. Mere report of a police that there may be a 

breach  of  peace  cannot  be  ground  for  initiating  a 

proceeding  u/s  145 /  146 Cr.P.C.  The  lower  Court  also 

shows  that  there  is  tenancy  agreement  between  the 

parties,  and  the  dispute  is  therefore  completely  a  civil 

dispute.  The  learned  counsel  for  both  sides  have  also 

submitted that already there had been a civil suit filed with 

regard to the dispute in this case. The learned trial Court 

has committed error in trial of the proceeding u/s 145 and 

attachment  of  land  u/s  146  Cr.P.C.  There  is  no 

apprehension  of  any  breach  of  peace  and  as  per  the 

provision  Sub-Clause  (5)  of  Section  145  Cr.P.C.,  the 

parties  may  also  adduce  evidence  regarding  any 

apprehension of breach of peace.

Accordingly,  I  find  that  as  the  matter  is  a 

private  dispute  over  possession,  and  purchase  of  land, 

Section 145 Cr.P.C. is not applicable. More so, the parties 

have already opted for determination of their rights by a 

civil Court.

8. For the reasons stated above,  I  find that  the 

proceeding u/s 145 / 146 of the Cr.P.C. drawn up as per 

order  dated  15-11-2011  by  the  learned  Addl.  District 

Magistrate, Sonitpur in Misc. Case No. 25 / 145 / 146 / 
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2011 is liable to be set aside as not tenable. The learned 

trial  Magistrate  did  not  apply  his  mind judiciously  while 

passing the said order.  There  was  no possibility  of  any 

breach of peace and so, the learned trial Court had passed 

an  order  which  is  illegal,  improper  and  as  such,  gross 

miscarriage  of  justice  has  been  caused  to  the  revision 

petitioner and hence, liable to be set aside. The dispute is 

purely private in nature and hence requires interference by 

this Court.  

9. Accordingly, the Revision Petition is allowed on 

contest.  The  impugned  order  dated  15-11-2011  is  set 

aside. 

Return the lower court record along with a copy 

of judgment of this Court.  

Given under my hand and seal of this Court on 

this 5th day of June, 2013

.

              ( M.R. Sharma )
                                      Additional Sessions Judge 
                                    Sonitpur : Tezpur

Dictated and corrected by me
and every page bears my signature.

( M.R. Sharma )
             Additional Sessions Judge 
                    Sonitpur : Tezpur

Transcribed and Typed on dictation by me –

                                       ( I. Goswami)
                                       Stenographer
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